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TEXAS CRIMINAL
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H.B. 1178 (Escobar)

Questions and Answers

General Questions

Wha isthepurpos of HB 11787

I Thepumpos of HB 1178isto enaure tha defendants facing jail time undestand that they
have arightto alawyer and have an oppotunity to request the assistance of adefense
lawyer before they talk to a prosecutor aboutthefacts of thar case and/or agree to a plea
bargan. Thebill also changes current law to ensure that defendants can try to hire a
lawyer on thar own withou logng the oppotunity to request appointed counsl if it turns
outthat they can@afford to hire alawyer.

Why is HB 1178nesded?

I Court monitors have doaumented numerouspractices tha prevent defendants from
making an informed decision aboutwhether to seek the assistance of alawyer. HB 1178
isdesigned to stop thoe practices, which indude
o Requiring defendants to talk to prosecutors before they are told of therightto counsl
or have an oppatunity to request counsl

o Téeling defendants that there@ nothing alawyer can do to hep them with ther case

o Informing defendants that they have arightto counsal at trial, butnotinforming them
tha they have arightto counsl during plea negotiationsor other proceedings

o Refudgngto answer direct questionsabouthowto gpply for alawyer, and refusngto
give defendants applicationsfor appointed counsl uponrequest

o Delayingrulingsonrequests for appointed counsl and directing or encouraging
defendants to enter into plea negotiationswithoutthe assistance of counsl even after
the defendant has asserted therightto counsl

o Enoouraging defendantsto try to hire counsel onthar own, butthen refusngto allow
them to apply for appointed counsl Band sometimes even revoking thar bondand
throwing them in jail Dafter they obtain price quots tha demongrate that they can®
afford to hire alawyer.

I These practices invite conditutiond chdlengesto thefindity of convictionsby raising
seriousquestionsaboutwhether any waiver of therightto counsl tha is obtained subject
to such practices can be knowing and voluntary, and thusvalid.



Don®defendants already know tha they have arightto alawyer, even withoutthe changes
madeby HB 11787

Mog of ushave heard theMirandawarningsmany timeson TV, makingit attractive to
think tha abill such asHB 1178isn@necessary. However, the court system can@rely
ontelevisonto enaure tha defendants undestand tha they have arightto alawyer.

Moreover, hearing TV copstell sugects tha they have arightto alawyer during
guestioning by the police does notinform defendants that they have theright to assistance
of coun®l during plea negotiationsor at proceedingssuch as arraignment (entry of a
plea) and sentendng.

Many people also assume tha police officers read Mirandawarningsto every arrested
ddendant. Tha isna truebthepolice only have to inform defendants abouttherightto
coungl if they question them, and defendants frequently are notquestioned after arrest.
Texas magistrates also are required to read defendants Mirandawarningsshortly after
arrest (Codeof Crim. Proc. art. 15.17(@)). However, defendants may bereleased before
they appear before the magistrate, and a defendant in that situaionwill notreceive
Mirandawarningsbefore making his or her first appearance in court. In any event, even
when they give Mirandawarnings police officers and magistrates only advise defendants
of thar rightto coun®l during questioning, not of thar rightto counsel during plea
negotiationsor court proceedings

Findly, even deendants who appear in court and have a genera undestanding tha they
have arightto counsl often do notundestand when they are suppo®d to get alawyer or
how to request theassistance of counsl. HB 1178ensures tha defendants will begiven
this information before they are directed to speak to a prosecutor and asked to make
binding decisionsaboutthedispostion of ther cases.

Will HB 1178force defendantsto get alawyer?

No. Theimplementation of HB 1178will notforce, or even encourage, any defendant to
ge alawyer. Thebill smply ensures that defendants will receive theinformation they
need to make intelligent decisonsaboutwhether to request or waive counsl, and tha
any defendants who decideto seek the assistance of counsl will have areasonale
oppotunity to do so.

Will HB 1178force judges to appoint lawyers for defendants who appear withoutcounsl?

No. HB 1178only requires judges to give defendants information abouttherightto
coungl andto rule onany requests for counsl tha are made Defendants till will only
qudify for appointed coung! if they are OndigentOas defined in the Codeof Crimind
Procedure and a county@ local indigent defense rules. HB 1178does not expand the
ddinition of who qudifies for appointed coungl and it does notrequire judgesto grant a
request for coung if adeendant does not qudify.



Will HB 1178limit adefendant@ conditutiond right to represent himself or herself?

No. Defendants will retain theright to represent themselves. HB 1178only ensures that
defendants will make informed waivers of theright to counsl before representing
themselvesin court proceedings Congitutiond law already requires tha defendants
mug validly waive therightto counsl before they can propealy invoketherightto self-
representation.

Will HB 1178increase couniesOindigent defense expenditures?

Thefisca notefor HB 1178does notanticipate any significant fiscal impact onlocal
govenment.

HB 1178creates the conditionsunde which defendants can validly waive therightto
coungl. Itdoesnotrequire any defendant to seek the assistance of counsl, or require
any judgeto grant arequest for counsl made by adefendant who is notaready qudified
unde statute and local rule. Mog courtstha are not already in compliance with HB
11786requirements will be able to implement thelaw by making relatively minor
changesto thar court processesin order to enaure tha defendants have information about
therightto counsl before they are approached by or are directed to speak to prosecutors.
Because mog of the practices prohibited by HB 1178 aso are prohibited by

conditutiond law, thebill also will hep counies avoid litigaion chdlenging
conditutiondly invdid waivers.

In theevent that thereisasmall inarease in the number of counsl requests made by
defendants who are qudified to recelve appointed couns, there are several strategies
counties can pursueto offset or limit increased indigent defense expenditures. For
example, press reports have discussed how arecent increase in defense lawyer
appointments in misdemeanor cases in Kaufman County has enabled the county to reduce
itsjail expenses since the defense attorneys hdp incarcerated defendants get out of jail
more quickly. Other countesroutindy reduce Class B offenses such as theft by check
and driving with an invdid license to Class C offenses Bfor which thereisnorightto
appointed coungl Dif thedefendant makes restitution or clearsthelicense. TheTask
Force on Indigent Defense offers technical assistance and grant funding to countes
seeking to control indgent defense expenses while complying with legd requirements.

Questions about changes to section (e) of Article 1.051

Why does HB 1178give defendants who say they will hire alawyer butthen fail to do so an
oppotunity to request appointed counsl?

Defendants who want a lawyer( assistance musgt and should hire a private lawyer if they
can afford to do so. Because many defendants don®know how much it cogsto hire a
lawyer, they may intend to hire alawyer and then discover tha they can®afford to do so
oncethey get price quotes. Judges also often encourage defendants to obtain price quotes
and to try to work out payment plansthat will enable them to hire alawyer. Current law



pendizes defendants who try to do therightthing by stripping them of therightto apply
for appointed coung if it turnsout tha they can®afford to hire alawyer.

Will HB 1178give indigent defendants an extra 10 days before dispostion of ther case if they
initially refuse appointed counsl in order to retain private counsl?

I No. Unde current law, judges already have to wait 10 days before disposng of acase
when an indigent defendant tries to retain private counsl but then appears without
coungl. HB 1178requiresthecourt to give thedefendant an oppotunity to apply for
appointed counsl when the defendant appears withoutcounsl, butthe court still can
proceed to dispostion 10 days after tha appearance.

Questions about changes to section (f) of Article 1.051

Why does HB 1178create a presumption tha waivers of counsl obtained in violation of
specified procedures are invalid?

I Walversof therightto counsl arevalid only if they are knowingand voluntary. The
procedures prohibited in subsections(f-1) and (f-2) create such asignificantrisk that a
resulting waiver is notknowing and voluntary tha a presumption of invalidity is
warranted and promotes judicial econony.

Does HB 1178shift the burden of showing that awaiver of coun®l isvalid from thedefense to
the prosecution?

I No. Theprosecution already has the burden of proving tha awaiver of counsl isvalid
(Brewer v. Williams, 430U.S. 387), and HB 1178does not changethis.

Are there other precedents for usang presumptionsin crimind law?

I Yes. Forexample, thelaw goveaning theft offenses relies heavily on presumptions(Tex.
Pen. Codera 3103 (Theft), 31.04 (Theft of Service), 3106 (Theft by Check), 3241
(Issuance of Bad Check)), andin certain circumstances a defendant will be presumed
competent to be executed (Code Crim. Proc. art. 46.05). Like the presumption created
by HB 1178,these presumptionsare designad to promote judicial econony.



Questions about changes to section (f-1) of Article 1.051

Does HB 1178exceed existing limitationson prosecutor® interactionswith urrepresented
defendants?

I HB 1178isnarowly tailored to codify existing ethical and conditutiond rules govening
prosecutor@ condud. Subsection (f-1)(1) paallelsthelanguayein Texas Rule of
Disciplinary Procedure 3.09(c), which bars prosecutors frominitiating or encouraging
efforts to obtain from an unrepresented defendant awaiver of any important right,
induding therightto counsel. Subsection (f-1)(2) codifies therule tha prosecutors
cannotcommunicate with an unrepresented defendant after the defendant asserts theright
to coungl (Michigan v. Jackson,475U.S. 625).

Will HB 1178prohibit prosecutors from reading defendants ther rights?

I No. Unlessadeendant has already asserted therightto counsl, prosecutors may inform
defendants of therr rights, induding therightto counsl, unde HB 1178 Consstent with
thear ethical rules, prosecutors jus can®@try to get defendants to waive therightto
coung.

Will HB 1178prohibit a prosecutor from talking to a defendant who contacts the prosecutor
prior to a court date to discuss resolution of acrimind case?

I No. Intha situdion, it would bethedefendant who initiated theuncounsled
communication, notthe prosecutor. The prosecutor could talk to thedefendant aslongas
the prosecutor, congstent with existing ethical rules, did notencourage the defendant to
waive therightto counsl.

Questions about changes to section (f-2) of Article 1.051

Does HB 1178exceed existing limitationson judgesQinteractionswith unrepresented
defendants?

I HB 1178isnarowly tailored to ensure that trial court judges satisfy thar obligaionto
obtain aknowing and voluntary waiver of therightto counsl from defendants who
apper withoutcounsl. Texaslaw places theduty to obtain avalid waiver of coungl on
thejudges, noton other court pesonné (Oliver v. State, 872S.W.2d 713) In order for a
waiver to bevalid, therecord mus show that the defendant was informed specifically of
therightto theassistance of appointed or retained counsl and that the defendant clearly
rejected such assistance (Carnley v. Cochran, 369U.S. 513). Also, as a state actor,
judgss, jud like prosecutors, cannotencourage an unrepresented defendant to waive
counsl after tha defendant asserts therightto counsel.



Questions about changes to section (g) of Article 1.051

Why does HB 1178require judges to admonish defendants and obtain a volurtary and intelligent
waiver of coun®l even if they are pleading guilty?

Defendants have arightto alawyer if they are pleading to guilty, and a guilty plea
obtained in a case in which a defendant did notknowingly and voluntarily waive theright
to coungl would be subject to reversal onappeal. HB 1178protects thefindity of
convictionsby resolving existing statutory ambiguity aboutwhether ajudgemug obtain
an informed waiver in guilty plea cases.

Why does HB 1178require judges to advise defendants of the nature of the charges agang

them?

HB 1178bringsTexas statute into conformance with a recent Supreme Court case
holding that judges mug inform defendants of the nature of the charges agang them in
order to obtain avalid waiver of therightto coun®l, paticularly in guilty plea cases
(lowav. Tova, 541U.S. 77). If courts do notinform defendants of the naure of the
charges againg them, any resulting guilty pleawill beinvdid.

Questions about changes to Article 17.09

Why does HB 1178prohibit judges from increasing a defendant@ bondif the defendant requests
appointment of counsl or withdraws awaiver of therightto counsl?

A dedendant has a conditutiond and statutory rightto withdraw awaiver of therightto
coungl at any time, althoughpursuant to Article 1.051 (h) adefendant who withdraws a
waiver isnotentitled to repeat a proceeding tha was hdd before thewaiver was
withdrawn. Thereisan extremely highrisk that acourt would find that a defendant@
decisonto waive therightto appointed coungl was involuntary if the defendant only
entered or persisted in thewaiver in order to avoid incarceration.



